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CASE '0 . BeS74 4 43

14 C O M I>L AIN T FOR DAM A G ES
Plai ntiffs,

15

16

17

vs.

CITY OF WH ITTIER, a government ent ity, and
DOES I throu gh 100, inclusive,

1. Retali ation in Violation of Ca liforn ia
La bo r Code § 1102.5

Defendants.
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19 I- - - - - - - - - - - - - - -----.J
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DEMA ND FO R JUR Y TRIAL

2 1

22

24

COM E N OW Plaintiffs, Joseph Ri vera, J im Azpilicueta, A nthony Gonzalez, Ste ve

Johnson, Nancy Ogle, and Mike Rosar io , and hereby de mand a trial by jury , and based on

informat ion and be lief complain and allege as follows:

T HE PARTI ES

25 I. At all times rele vant here to , Plainti ffs Joseph Rivera, J im Azp ilicueta, A nthon y

26

27

28

Gonzal ez, Steve Johnson, Nancy Og le, and M ike Rosario (co llec tively, " Plaintiffs" ) were

employed with the Whittie r Police Departm ent (" WPD" or "Departme nt"), and were co mpetent

adul ts.
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2. Plainti ffs are informed and believe and thereon allege that , at all tim es relevant

2 hereto , Defendant CITY OF WHITTIER ("City" or " Defe ndant"), was a public entity violating

3 laws within the State of Californ ia, County of Los Angeles . At all times pertinent hereto,

4 Defendant City ow ned, cont rol led , and opera ted the law enfo rcement agency known as the WPD.

,
j.5 Plaintiffs are informed and believe and thereupon allege that Defend ant s DOES 1

6 through 100, inc lusive, and eac h of them , at all times relevant hereto, were individuals or public,

7 business, and/o r other entities whose form is unknown, committ ing tort s in and/or engag ed in

8 purposefu l economic ac tivi ty within the County of Los Ange les, Sta te of Ca liforn ia.

9 4. The true nam es and capacities of Defendants DOES 1 through 100, and each of

10 them , whether individual, corporate, asso ciate or otherwise , are unknown to Plaintiffs at this time,

I J therefore Pla inti ffs sue said Defendant s by such fict itious nam es. Plain tiffs will file DOE

12 amendments, and/o r ask leave of court to amend this complaint to assert the true names and

13 capac ities of these De fendants when they have been asce rta ined. Plaintiffs are informed and

14 believe, and upon such information and belief allege, that each Defendant herein designated as a

15 DO E was and is in some mann er , negligently, wrongfully, or otherwise, responsible and liable to

16 Plainti ffs for the injuries and da mages hereinafter alleged, and that Plaintiffs' damages as herein

17 alleged were proxim ately ca used by their conduct.

18 5. Plaint iffs are informed and believe, and the reon allege , that at all tim es mate rial

19 herein the Defendants, and eac h of them, were the agents, serva nts, or employees, or ostens ible

20

21

age nts, servants, and employees o f each other Defend ant, and as such, were acting with in the

course and scope of sa id agency and employment or os tensible age ncy and employ ment, except

22 on those occas ions when Defendants were acting as princ ipals, in which case, said Defend ant s,

7'- j and each of them, were negligent in the selection, hiring, and use of the other Defendant s.

24 6. At all times mentioned herein , eac h of the Defendants was the co-tortfeaser of each

25 of the other Defend ants in doin g the things hereinaft er alleg ed.

26 7. Plain tiffs are further inform ed and believe that at all tim es relevant hereto,

27 De fend ants, and each of them , acted in concert and in furth erance of the interes ts of each other

28 Defe ndant. Th e conduc t of each Defend ant combined and cooperated wi th the conduct of each of
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the remai ning Defend ant s so as to ca use the herei n described inci dents and the resultin g injur ies

2 and dam ages to Plaint iff.

3 VENUE AND JURISDICTIO T

4 8. A t all rel evant times here to, Plainti ffs we re res id ing in the Co unty of Lo s A nge les,

5 State of Califo rn ia.

6 9 A t all relevan t times hereto, the Defend ants, and each of them, were residen ts of the

7 County of Los Ange les, St ate o f Californ ia .

8 10. The wro ngfu l co nduct alleged against the Defend ants, and ea ch of them , occurred in

9 the County of Los A ngeles, State of Ca lifo rn ia. A t all re levant times heret o, the conduct at issue

10 was part of a co nti nuous and ongoing patt ern of behavior.

I I I I. This Co urt is the proper court because the wro ngful ac ts that are the subj ect of this

12 action occurred here, at least one Defendant now resides in its j uri sdi ct ional area , and injury to

13 perso n or da ma ge to personal property occur red in its jurisdiction al area .

14 12. Plaintiffs have complied with and/o r exhausted any applicable claim s statutes and/or

15 admini strati ve and/or internal rem edies and/o r grie vance proc ed ures, and/or are exc used fro m

16 co mplying therewith .

17 13. Plaintiff Joseph Ri vera has complied with the cl aim pre sentation requirement of

18 California G overnment Code § 94 5.4 and § 9 12.4. He filed a governme nt claim with the City of

19 Wh in ier and the WPD on or about October 30 , 20 14. No ac tion has been tak en by the

20 govern men tal entities and as such, pursuant to Gove rnme nt Code § 9 12.4 , the clai m is no w dee me d

2 1 to ha ve been rejected by ope ration of law and the passage o f tim e .

22 14. P laintiff J im Azp ilicueta has complied with the c laim prese nta tion requirem ent of

23 Ca lifo rn ia G overnment Code § 945.4 and § 9 12.4 . He fi led a govern me nt claim with the City of

24 Whittier and the WPD on or about Oc tober 30 , 20 14. ' 0 ac tion has been taken by the

25 governmental ent ities and as such, pursuan t to Govern me nt Code § 9 12.4 , the claim is now deemed

26 to have been rejected by operation of law and the passage of time.

27 15. Plaintiff A ntho ny Gon zalez has complied with the claim presentation req uireme nt of

28 California Gove rnment Code § 945.4 and § 9 12.4. He filed a govern me nt claim with the City of
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Whi ttier and the W PD on or ab out lovember 3,20 14. No ac tion has been taken by the

2 governmental entities and as suc h, pursuant to Government Co de § 9 12.4 , the c laim is now deemed

3 to have been rejected by ope ration o f law and the passage of tim e .

4 16. Plaintiff Steve Johnson has co mplied with the claim pre sentation requi rement of

5 California Go vernme nt Co de § 94 5.4 and § 9 12.4. He filed a government claim with the City of

6 Whittier and the WPD on or ab out October 3 1,20 14. No ac tion has been taken by the

7 go vernmental entities and as suc h, pur suant to Govern ment Code § 9 12.4 , the claim is now deem ed

8 to have been rejected by op eration of law and the passage o f tim e .

9 17. Plainti f f Nancy Ogle has co mp lied with the claim presentation requirement of

10 Cali fornia Government Co de § 94 5.4 and § 9 12.4. She filed a government claim wit h the City of

11 Whitt ier and the WP D on or ab ou t Oc tob er 30, 20 14. No action has been taken by the

12 governmental entities and as suc h, pursuant to Governme nt Code § 9 12.4, the c laim is now deemed

13 to have been rejected by operation of law and the passage of tim e.

14 18. Plaintiff Mike Rosario has complied with the c laim presentation requir em ent of

15 Cali fornia Governme nt Code § 945 .4 and § 9 12.4. He fi led a govern ment claim with the City of

16 Whi ttier and the WPD on or abou t October 30, 20 14. No action has been taken by the

17 go vernmental entities and as such, pur suant to Government Code § 9 12.4, the c laim is now deemed

18 to have been rejec ted by operation of law and the passage o f time.

19 GENERAL ALLEGAT IONS

20 19. At all relevant tim es to thi s claim , Plaintiff Rivera was a sworn peace officer for the

2 1

22

24

Wh ittier Pol ice Department, assigned to various units within the WPD. Rivera he ld the rank of

Corporal. Rivera wa s qual ified for the positi ons he held by reason o f his educa tion and traini ng.

Rivera j oined the WPD in 1995. Du ring the co urse o f his employm ent with the City, Rivera has

performed hi s vario us respon sibilities as a police officer in an exemplary fas hio n an d otherwise

capab ly performed each and eve ry condition of his em ployment agreement.

26 20. At all relevant times to this clai m, Plaint iff Azp ilic ueta wa s a sworn peace officer

27 for the Whittier Police Department, ass igned to various units within the WPD. Azpilicueta held the

28 rank of Police Office r. Azpilicue ta was qu al ified for the positi on s he held by rea son of his
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education and traini ng. Azpi licuetajoined the WPD in 1999. Du ring the course o f his

2 employm ent with the City, Azpilicueta has performed his various responsibilities as a pol ice officer

3 in an exemplary fashion and otherw ise capably performed each and every condition o f his

4 emp loyment agreeme nt.

5 2 1. At all re levant times to this claim, Plain tiff Go nza lez was a sworn peace officer for

6 the Whittier Poli ce Department, assigne d to various units within the WPD . Gon zalez held the rank

7 of Po lice Officer. Gonza lez was qua lified for the pos itions he held by reason of h is educa tion and

8 training. Gonzalez joined the WPD in 2008. During the course of his employment with the City,

9 Gon zal ez has per formed his various responsibilities as a police officer in an exemplary fashion and

10 otherwise ca pably performed each and every condition of his employme nt agreeme nt.

I I 22 . At all re levant times to this cla im, Plaintiff John son wa s a sworn peace office r for

12 the Whittie r Police Department, assigned to various uni ts within the WPD. Johnso n held the rank

13 of Poli ce Office r. John son was qualifi ed for the positions he held by reason o f his educa tion and

14 train ing. Jo hnso n joined the WPD in 2006 . During the course of his employment w ith the City,

15 Joh nson has perfo rmed his various responsibilitie s as a pol ice officer in an exemp lary fashion and

16 othe rwise ca pably performed each and every condition of his employment agreeme nt.

17 7 "z ,i . At all rele vant times to th is claim, Plainti ff Ogle was a swo rn peace offi cer for the

18 Whittier Police Department, ass igned to various unit s within the WPD. Ogle held the rank of

19 Police Offic er. Ogle was qual ified for the positions she held by reason of her education and

20 train ing. Og le joined the WPD in 1991. During the course of her emp loy me nt with the City, Og le

2 1 has performed her various responsibili ties as a police office r in an exemp lary fash ion and otherwise

22 cap ably performed each and every condition of her employment agreement.

23 24. At all relevant limes to this claim, Plaintiff Rosar io was a sworn peace o fficer for

24

26

27

28

the Whitti er Police Dep artment , assigned to va rious units within the WPD. Rosario held the rank

of Police O fficer. Rosari o was qualified for the positions he held by reason of his educa tion and

trainin g . Rosario j oin ed the WPD in 2003 . During the course o f his employ ment with the City ,

Rosario has perfor med his various respo nsib ilities in an exemplary fashion and otherwise capab ly

per formed each and every cond ition of his employment ag ree me nt.
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Fro m in or around 2008 through present, WPD im posed an unl awful c itat ion and

2 arrest qu ota in vio lation o f Ca lifo rnia Vehicle Code sections 4 1600 et seq. on its o fficers, and

3 illegall y comp ared officers using shift ave ragi ng as a means of deter mining a benchmark for

4 performance . WPD therea fter retaliated aga inst those refused to participate in and/o r reported the

5 unlawful cita tion and arr est quota.

6 26. Plaint iffs repeatedly complained abou t the qu ota in person , verbally, and/or in

7 writing up the cha in o f co mmand to their imm ediate superv iso rs, their division superviso rs, and/o r

8 to the Internal Affairs Division of the Whitt ier Police Departmen t, and/or other superiors in the

9 Whittier Police Department. Plain tiffs reasonab ly believed the quota co nstituted a vio lation of

10 state or fede ral sta tutes , or a vio lation or noncompli ance w ith sta te or federal rules or regu lati ons,

I I including but nOI limited to Ca lifornia Vehicle Code sec tions 4 1600 et seq.

12 27. For re fusin g to meet the unlawful quota, and for spea king out against it, Plaintiffs

J3 were retal iated agai nst , and subjected to adve rse employme nt ac tions. On a cont inuin g and

14 ongoin g basis beginning in or around 2008, Defendant s took various disciplinary acti ons against

15 Plainti ffs, including but not limi ted to: negative language and /or doc umentation bein g placed in

16 thei r personnel pack ages about the ir refusal to comply with the unl awful quota, unwarranted

17 counseling sessions, unwarranted increased scrutiny, unwarrant ed transfers, disparag ing comments

18 made about them , and damage to their reputat ion . In further reta liat ion for their prote cted activity,

19 Plain tiffs Azp ilic ueta and Johnson were unj ustly placed on Superv isory Review a nd a Performance

20 Improvem ent Plan (" PIP"), while John son was also subjected to an unwarranted Internal Affa irs

21 investigation and suspens ion, among other negati ve ac tions.

22 28 . Plainti ffs spoke out not only for the rights of them selves and their fell ow officers,

24

25

26

but a lso for the right s of the pub lic, by speaking out against what they bel ieved to be an unlawful

citation and arres t quota as well as retaliat ion, harassment and/or intimida tion for refusing to

comply wit h and/o r report ing such an illegal quota. Plaint iffs rep orted this to those above them in

the chai n o f command.

27 29. Plaintiffs' ca ree rs have been mater ially and adverse ly affec ted, and irreparab ly

28 harmed and damaged by the co nduct of the Defendant s. As a di rect and proximate consequence of
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reporting and failing to comply with an illegal citat ion and arres t quota- wh ich consti tutes

2 prot ect ed ac tiv ity under state and federal law-Defe ndants, and eac h of them, retaliated against

3 Plaintiffs and subjected Plainti ffs to adv erse employme nt ac tions. Those adverse employme nt

4 actions include but are not lim ited [0 : negat ive language andlor docu mentat ion being placed in their

5 personn el packages about the ir refusal 10 compl y with the unl awfu l quota, unwarrant ed counse ling

6 sessions, unwarranted increased scrutiny, unwarranted transfers, disparagin g comment s made abou t

7 them, unwa rranted Interna l Affai rs investigation and suspens ion, placed on Supervisory Review

8 and a Performance Improvement Plan (" PIP"), and damage to their reputati on.

9 30. Plai nti ffs have suffered both general and specia l damages in the past and present

10 and wi ll continue to suffer such da mages in the future for an unknown peri od of tim e. Plainti ffs

II have also suffered and continu e to suffe r losses in earn ings and other employme nt benefi ts, as we ll

12 as past and future non-econom ic injury. Th is has cause d dam age to thei r pro fessional reputa tions,

13 their ability to prom ote, their ability to be selected for other un its, their ability to wo rk, has caused

14 negative ratin gs, will cau se them to have to take a different retirem ent path, has caused them to

15 lose overtime opportunities and pay, and will adverse ly affect thei r incom e and pension and other

16 benefits. Moreover, it has adversely affec ted Plaint iffs ' perso na l health and well being, including

17 med ical ex penses, tha t are antic ipated into the future and may force an early ret irem ent. Plainti ffs

18 have also suffe red ex tensive ge nera l damages in the form of anx iety , anguish, and men tal suffering.

19 Plaintiffs' damages are co ntinuing and in an amount not yet determi ned , but in excess of $25 ,000.

20 31. The conduct of Defendants, and each of them , was a violation of Plainti ffs ' right s

2 1 under both state and federa l law, including but not limited to the Publ ic Safety Officers Procedural

22 Bill of Rights Act (CAL. Go vr C. §§ 3300, et seq.) and Ca lifornia Labor Code § 11 02.5.

23 Therefo re, Defendants, and each of them, are liable und er Labor Code § I 102.5, and are liable for

24 retaliat ion in violatio n of public po licy as identified in Tatneny v. Atlant ic Richfield Co. (1980) 27

25 Cal.3d 167 and its progeny. The wrongful conduct of Defendant s, and each of them , is contin uing

26 and ongo ing as of the present date.

27

28 II
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2

3

4 32 .

FIRST CAUSE OF ACTI ON

BY PLAINTIFFS AGAINST ALL DEFENDA TS

VIOLATI ON OF C ALIFORNIA LA BOR CODE SECTION 11 02 .5

Plaintiffs re-a llege and incorporate by reference each an d every allegat ion co ntained

5 in paragraph s 1-3 1 of this co mplaint as though fully set fort h herein aga in.

6 At all times herein ment ioned , Ca liforn ia Labor Co de sec tion 1102.5 was in full

7 force and effect an d was bi nd ing on Defendants, and each o f them.

8 34. De fendan ts, and each of them, made, adopted , and/o r enforced ru les , regul ations,

9 and/or policies designed to prevent employee s from di sclosing information to a government or law

10 enforcement agency, which Plaintiffs had rea son able cause to be lieve d isc losed vio lations of state

II or federa l statutes, or state or federal rules and regu lation s, includi ng but not limited to Ca lifo rn ia

12 Veh icle Code sections 4 1600 et seq.

13 35. A ll of the co mplaints menti oned above were made by Plaintiffs to the Whittier

14 Police Department, a law enforcement agency within the meani ng o f Ca liforn ia La bo r Code section

15 11 02.5, and Pla intiffs had reasonable ca use to bel ieve that the allegati ons disc losed violations of

16 state or federa l statutes, or state or fede ral rules and regu lat ion s, as ide ntified her ei n.

17 36. Defendants, and each of them, retaliated against Plaintiff for di sclosing in form ation

18

19

20

2 1

22

24

25

26

to the City of Wh ittier and the Whitt ier Police Department and/or refusing to engage in the illegal

ac tivity, wh ich the Plai nti ffs had reasonable ca use to be lieve disclo sed violations of state or federal

statutes , or vio lat ions or noncompliance wi th state or fede ra l ru les or reg ulatio ns , as identi fied

her ein. Plain tif fs d isc lose d that they were required to illegally fulfill a traffic cita tion qu ota and

were illegall y co mpared to other office rs using shift av erag ing as a mean s o f determ ining a

benchmark for perform ance, and that said quotas and comparisons with other officers vio lated

Ca lifornia Vehicle Code sections 4 1600 et seq. Alternatively or du ring the same time, Pla intiffs

refused to participate in fulfilling tra ffic citat ion qu ota s in violation o f the same Cal ifornia Vehicle

Code sections .

27 37. As a direc t, fo resee able and prox imate resu lt of report ing suc h miscondu ct and

28 testifyin g honest ly abo ut suc h mi sconduct, Plai ntiff was subject to adverse em ploy me nt ac tions
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including but not limited to: negative language and/o r documentation bein g placed in their

2 personnel packages ab out the ir refusal to comply wit h the unlawful quota, unw arranted counseling

3 sess ions, unwarran ted increased scrutiny, unwarran ted transfers, disparag ing comments made about

4 them, unwarrant ed Internal Affai rs investigat ion and suspension, placed on Supervisory Review

5 and a Performance Improvement Plan (" PIP"), and/o r damage to the ir reputat ion.

38. A motivatin g factor for the Defendant s to engage in the forego ing adve rse

7 empl oyment ac tions ag ainst Plainti ffs was to retaliate for the Plainti ffs' re fusa l to engage in illegal

6

8 activity and their engaging in the protected ac tivities of disclo sing info rma tion to the City of

9 Whittier and the Whittier Police Departm ent, which the Pla intiffs had reasonable cau se to believe

10 disclosed violations of state or fede ral statutes, or violations or nonco mpliance with state or federa l

I I rules or regul at ions, incl uding but not limited to Ca lifornia Vehicle Code sections 41600 et seq.

12 39. Defendant s, and each of them, allowed, permitted , condoned , ratifi ed, and/or

13 enabled the retaliation and/or other wrongful conduct as described herein .

14 40. As a legal result of the above-desc ribed cond uct of Defendan ts, and each of them,

15 Plaintiffs have sustained and will continue to sus tain physical , mental , and emo tional injuries, pain ,

16 distress, suffe ring, anguish, fright, nervousness, grief, anxiety, worry, shame, mortification, injured

17 fee lings, mental suffering, shock, humiliation, and indignity, as we ll as other unpleasant physical,

18 mental, and emotiona l reactions, damages to good nam e, reputation, stand ing in the community,

19 and othe r non- economic damages.

20 41. As a further legal resu lt o f the above-described co nduct of Defend ants, and each of

21 them, Plaintiffs were required, and/or in the future may be required , to engage the serv ices of

22 health care providers, and incurred expenses for medicines, heal th care appliances, modalities,

and/o r other re lated expenses in a sum to be asc ertained according to pro of.

24 42. As a further legal result of the above-de scribed conduct of Defendants , and each of

25 them, Plaintiffs were and/or will be hindered , prevented, and/or precluded from performing

26 Plaintiffs ' usual activities, namely the position of full -tim e swo rn officers employe d by the

27 Whitti er Po lice Department , ca using the Pla inti ffs to sustain dam ages for loss of income, wages,

28 earn ing, and ea rning capacity, and oth er econo mic damages, in an amount to be ascertained
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accord ing to proof. Plainti ffs claim such amount as damages toge ther with prejudgment interest

2 pursuan t to California Civ il Code section 3287 and/or any other provision of law providing for

3 prejudgmen t interest.

4 43. As a further legal result of the above-described conduct of Defend ants, and each of

5 them, Plaintiffs suffered incidental, consequenti al, and/or special damages, in an amount acco rding

6 to proof.

7 44 . As a further legal result of the above-described conduct of Defendants, and each of

8 them , Plaintiffs have and will continue to incur attorneys ' fees and costs in an amount acco rding to

9 proo f.

10

I 1

12

13

14

15

16

17

18

19

20

21

22

? '-"
24

25

26

27

28 11/
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2

PRAYER

WHEREFORE, P laint iffs see k judgment against Defendants, and each of them , as follows:

3 I. Physical, mental, and emotional inj uries, pain , distress, suffering, anguish, fright,

4 ner vou sness, grief, anx iety, worry, shame, mortification, inj ured fee lings, shoc k, hu mi liat ion and

5 ind ignity, as well as other unpleasant physica l, menta l, and emotional reactions, damages to

6 rep utation, and ot he r no n-economic damages, in a sum to be ascert a ined accord ing to pro of;

7 2. Hea lth ca re, se rv ice s, supplies, medi cin es, healt h care appliances, mod al itie s, and

8 other related ex penses in a sum to be asce rtained according to pr oo f;

9 o
J . Lo ss of wages, income, earnings, earning ca pacity , support, domest ic se rv ices ,

10 bene fits, and othe r eco nom ic dam ages in a sum to be ascerta ine d according to proof;

I I 4. Other actual, consequentia l, and/or inc iden ta l damages in a sum to be ascerta ined

12 accord ing to proof;

13

14

15

16

17

5.

6.

7.

8.

Atto rney fees and co sts of su it pursuant to statute ;

Cos ts of suit herein incurred;

Pre-judgment interest; and

Such other and furth er re lief as the Court may deem just and prop er. .

18 Dated : March 3, 20 15 Mc NICHOLAS & McN ICHO LAS, LLP

19

20

21

22

23

24

25

26

27

28 / / /

By:
Matt w McNicho las
A lyss a Kim Schablos ki
Ju stin D. N uss en

Attorneys for P laintiffs
Jim Azpilicueta, A nthony G onza lez,
St eve John son , N ancy Ogle,
Jo seph R ivera, and M ike Ro sario
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2

3

DEMAND FOR JURY TR1AL

Plaintiffs hereby demand a trial by jury.

4 Dated : March 3, 2015 McNICHOLAS & McNICHOLAS, LLP

5

6

7

8

9

10

11

12

13

14

IS

16

17

18

19

20

21

22

23

24

25

26

27

28

By:
Matth v McNicholas
Alyssa Kim Schabloski
Justin D. Nussen

Attorneys for Plainti ffs
Jim Azpilicueta, Anthony Gonzalez,
Steve Johnson, Nancy Ogle,
Joseph Rivera, and Mike Rosario
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